UNITED STATESINTERNATIONAL TRADE COMMISSION
Washington, D.C. 20436

In the Matter of

CERTAIN ZERO-MERCURY-ADDED Inv. No. 337-TA-493

ALKALINE BATTERIES, PARTS )
THEREOF, AND PRODUCTS )
CONTAINING SAME )

NOTICE OF COMMISSION DETERMINATION TO REVIEW A
FINAL INITIAL DETERMINATION FINDING A VIOLATION OF
SECTION 337; SCHEDULE FOR FILING WRITTEN SUBMISSIONS ON
THE ISSUESUNDER REVIEW AND ON REMEDY, THE
PUBLIC INTEREST, AND BONDING

AGENCY: U.S. Internationa Trade Commission.
ACTION: Notice.

SUMMARY: Noticeis hereby given that the U.S. Internationd Trade Commission has determined to
review inits entirety thefind initid determination (ID) issued by the presiding adminidrative law judge
(ALJ) on June 2, 2004, finding a violation of section 337 of the Tariff Act of 1930, 19 U.S.C. § 1337,
in the above-captioned investigation.

FOR FURTHER INFORMATION CONTACT: Wayne Herrington, Esg., Office of the Generd
Counsdl, U.S. Internationa Trade Commission, 500 E Street, SW., Washington, D.C. 20436,
telephone (202) 205-3090. Copiesof the ALJsID and dl other nonconfidential documentsfiled in
connection with this investigation are or will be available for ingpection during officia business hours
(8:45 am. to 5:15 p.m.) in the Office of the Secretary, U.S. Internationa Trade Commission, 500 E
Street, SW., Washington, D.C. 20436, telephone 202-205-2000. Genera information concerning
the Commission may aso be obtained by accessing its Internet server (http://www.usitc.gov). The
public record for thisinvestigation may be viewed on the Commission's eectronic docket (EDIS) at
http://edis.usitc.gov. Hearing-impaired persons are advised that information on this matter can be
obtained by contacting the Commission’s TDD termina on 202-205-1810.



SUPPLEMENTARY INFORMATION: The Commisson indituted thisinvestigation on June 2,
2003, based on acomplaint filed by Energizer Holdings, Inc. and Eveready Battery Company, Inc.,
both of St. Louis, Missouri. 68 Fed. Reg. 32771 (June 2, 2003). The complaint, as supplemented,
dleged violations of section 337 of the Tariff Act of 1930 in the importation into the United States, the
sdefor importation, and the sdle within the United States after importation of certain zero-mercury-
added akaine batteries, parts thereof, and products containing same by reason of infringement of
clams 1-12 of U.S. Patent No. 5,464,709 (“the * 709 patent”). The complaint and notice of
investigation named twenty-six respondents and were later amended to include an additiond firm asa
respondent. The investigation has been terminated as to claims 8-12 of the * 709 patent. Severa
respondents have been terminated from the investigation for various reasons.

On June 2, 2004, the ALJissued hisfind ID finding aviolation of section 337. Hedso
recommended the issuance of remedid orders. A number of the remaining respondents have petitioned
for review of the ID. Complainants and the Commission investigative attorney have filed oppostionsto
those petitions.

Having examined the record in this investigation, including the ALJ sfind 1D, the petitions for
review, and the responses thereto, the Commission has determined to review the find ID in its entirety.

On review, the Commission requests briefing based on the evidentiary record. While the
Commisson has determined to review thefind ID inits entirety, it is particularly interested in briefing on
the issues of claim congtruction and indefiniteness, especidly with respect to the following terms of dlaim
1 of the * 709 patent: “said zinc anode’; “has agel expansion of less than 25%”; and “ after being
discharged for 161 minutes to 15% depth of discharge at 2.88A”. In addressing the question of claim
congtruction, each party should (1) specificaly identify those portions of the clam language,
specification, and prosecution history (and other evidence, if appropriate) which support the
congtruction it advocates, (2) sate how the construction it advocates is supported by an adequate
written description and enabling disclosure, and (3) demondtrate that the congtruction it advocates fdls
within the ambit of permissble clam congtruction, as opposed to impermissible redrafting of dlam
language. The Commission is dso interested in receiving answers to the following questions:

1. With respect to the term “ after being discharged” in claim 1, what is being
discharged?

2. Whether and to what extent disclaimed claims 8-12 may be used in construing
the remaining daims.

3. Whether and to what extent the prosecution history of the corresponding
European patent (RX-4) may be used to construe the clams of the * 709 patent.

4, What is meant by the term * depth of discharge” in cdlaim 1?



5. Whether and how the asserted claims may be construed to cover rechargeable
batteries.

In connection with the find digpogtion of thisinvestigation, the Commission may (1) issue an
order that could result in the exclusion of the subject articles from entry into the United States, and/or
(2) issue one or more cease and desst orders that could result in respondents being required to cease
and desist from engaging in unfair actsin the importation and sde of such articles. Accordingly, the
Commisson isinterested in recelving written submissions that address the form of remedy, if any, that
should be ordered. If aparty seeks exclusion of an article from entry into the United States for
purpaoses other than entry for consumption, the party should so indicate and provide information
edablishing that activities involving other types of entry either are adversdly affecting it or likely to do
s0. For background, see In the Matter of Certain Devices for Connecting Computers via
Telephone Lines, Inv. No. 337-TA-360, USITC Pub. No. 2843 (December 1994) (Commission
Opinion).

If the Commission contemplates some form of remedy, it must consider the effects of that
remedy upon the public interest. The factors the Commission will consider include the effect that an
exclusion order and/or cease and desist orders would have on (1) the public hedlth and welfare, (2)
competitive conditionsin the U.S. economy, (3) U.S. production of articles thet are like or directly
competitive with those that are subject to investigation, and (4) U.S. consumers. The Commissonis
therefore interested in recaiving written submissions that address the aforementioned public interest
factorsin the context of this investigation.

If the Commission orders some form of remedy, the President has 60 days to approve or
disapprove the Commission’ s action. During this period, the subject articles would be entitled to enter
the United States under bond, in an amount determined by the Commission and prescribed by the
Secretary of the Treasury. The Commission istherefore interested in receiving submissions concerning
the amount of the bond that should be imposed.

WRITTEN SUBMISSIONS: The partiesto the investigation are requested to file written submissions
on the issues under review. The submissions should be concise and thoroughly referenced to the

record in thisinvestigation. Partiesto the investigation, interested government agencies, and any other
interested parties are encouraged to file written submissions on the issues of remedy, the public interest,
and bonding. Such submissons should address the June 2, 2004, recommended determination by the
ALJon remedy and bonding. Complainants and the Commission investigative attorney are dso
requested to submit proposed remedid orders for the Commission’s consderation. The written
submissions and proposed remedid orders must be filed no later than close of business on September
3, 2004. Reply submissions must be filed no later than the close of business on September 13, 2004.
No further submissions on these issues will be permitted unless otherwise ordered by the Commission.



Persons filing written submissons must file the origina document and 12 true copies thereof on
or before the deadlines stated above with the Office of the Secretary. Any person desiring to submit a
document (or portion thereof) to the Commission in confidence must request confidentiad trestment
unless the information has aready been granted such trestment during the proceedings. All such
requests should be directed to the Secretary of the Commission and must include afull statement of the
reasons why the Commission should grant such trestment. See section 201.6 of the Commisson’'s
Rules of Practice and Procedure, 19 C.F.R. 8 201.6. Documents for which confidentia treatment by
the Commission is sought will be treated accordingly. All nonconfidentid written submissions will be
avallable for public ingpection at the Office of the Secretary.

The authority for the Commisson’s determination is contained in section 337 of the Tariff Act
of 1930, asamended (19 U.S.C. 1337), and in sections 210.42-.46 of the Commission’s Rules of
Practice and Procedure (19 C.F.R. 210.42-.46).

By order of the Commisson.

Marilyn R. Abbott
Secretary to the Comission

Issued: August 19, 2004



